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THE LEGAL QUEST BY THE AMERICAN NEGRO
FOR EQUAL EDUCATIONAL OPPORTUNITY

By Prince A. Jackson, Jr., Ph.D.

In the year 55 B.C., Marcus Tullius Cicero published his

great work, De Oratore, which contained what he considered to

be the basic principles necessary for an orator's education. One of

these principles, which the writer considers to be most apropos to

this paper is:

Nescire autem quid antequam notus sis acciderit, id est

semper esse puerum. 1

(To be unaware of what occurred before you were born is

to remain a boy always.)

Never before in the history of Black Americans has the value

of a knowledge of their past been so vital to their survival. Many
Blacks are learning for the first time that their forefathers had
developed advanced civilizations millennia ago in which Black

was not only beautiful, but the only color. After more than 350

years of exposure to an extrinsic culture designed to obliterate the

magnificent past, it is time for a close examination of certain

aspects of the struggle of Black Americans since the year 1619. It

is significant as well as disquieting to come to the realization that

no liberty or privilege enjoyed by other Americans, natural or

naturalized, came to Black Americans except through legal chan-

nels. Even today in 1973, it is still necessary for Blacks to go to

court for liberties other Americans take for granted. Thus, it is

necessary that all Americans become aware of the role of the law
in the survival of Black Americans in the past so they can chart a

better future. This paper is concerned with the legal quest for

equal educational opportunities by a suppressed American
minority.

The struggle for equal educational opportunity has been a

life-long fight of the American Negro. Although gains have been
many and tremendous, equal educational opportunity is yet to be

accomplished and the great struggle for it continues. Blacks have
not been alone in this quest. From the introduction of slavery into

the colonies there have been whites who have made it their moral
obligation to arouse the conscience of the nation concerning the

many massive problems of the Negro. Another ally of the Negro
in this struggle, perhaps the most powerful, has been the Federal

government. Without the active role of the Federal government, it

is inconceivable that the progress of the Negro in his quest for

equal educational opportunity would have achieved its present

status.

'Marcus Tullius Cicero, De Oratore, XXXIV (55 B.C.) Cicero's impact on

Romans was legendary. The great Roman educator Marcus Fabius Quintilianus

advised his students "ut quisque erit Ciceroni simillimus" (to study other authors

only in so far as they resemble Cicero).
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The quest for equal educational opportunity can be divided

into four distinct periods. The first period extended from 1806 to

1896. It was during this period that the groundwork was laid for

the enunication of the "separate but equal" doctrine, and during

this period the first case involving the "separate but equal" doc-

trine was argued in a court in Boston, Massachusetts. The Dred
Scott case was also arbitrated during this period and the first

civil rights bill enacted by the Congress was ruled uncon-
stitutional.

The second period was from 1896 to 1935. During this period

the decisions involving Negroes and whites were adjudicated on
the basis of the "separate but equal" doctrine. There were only a

few cases involving education during this period, because Negro
education was in its embryonic stages and Negroes were not

prepared educationally to initiate test cases to challenge the doc-

trine.

The third period began in 1935 and ended in 1954. It was
during this period that the decisions of the courts eroded the

"separate but equal" doctrine by making it more difficult for the

states maintaining dual school systems to prove that the facilities

provided for Negroes were substantially equal to those provided

for whites. This period was most active with test cases, because

Negroes were prepared educationally to compete academically in

the professional and graduate schools maintained for whites.

The fourth period began May 17, 1954 with the demise of the

"separate but equal" doctrine. In the more than eighteen years

since the 1954 decision, the resistance to operating dual school

systems has continued. While recognizing that there is no longer a

legal basis for the separation of the races in public education,

many of the affected states have continued their search and ef-

forts to delay the effects of the decision as long as possible. Then
too, these efforts have been enhanced by the growing number of

Blacks who have become disenchanted with integration because

of the many recent injustices suffered such as the loss of jobs by
Black professionals and the systematic obliteration of Black
achievement symbols from local school systems.

This paper will deal briefly with the first two periods and in

detail with the latter two. The conclusion will pose vexatious

questions which have come to the fore during the late sixties and
which must be answered in the seventies.

The Establishment of the "Separate but Equal" Doctrine
The logical place to begin an examination of the American

Negro's quest for equality in all phases of American life is the

year 1808. Prior to 1808, the Federal government made the begin-

ning of what was to become a long series of interventions in the

destiny of Blacks. This initial intervention was the prohibition of

the importation of slaves. 2 The first part of the act made it illegal

2U.S., Statutes at Large, II, 426.
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to bring Blacks into the country for the purpose of selling or

holding them as slaves.

The Congress went one step further in the second section of

the act and prohibited citizens from taking part in any activity

that might tend to frustrate the intentions of the first section of

the act.

While this act signaled a change in attitude in the young
country toward the issue of legal involuntary servitude, Blacks

were still looked upon as being different from other human
beings. This was demonstrated in the first case in which
segregation in education was argued in Boston, Massachusetts.

Sarah Roberts, a Negro child of Boston, Massachusetts,

sought admission to a white school, 1,300 feet closer to her door

step than the closest colored school. Her request was refused by
the Boston School Committee. Charles Summer argued her case

before the Massachusetts Supreme Court. The Court ruled that

the increased distance to which the child was obliged to go was
not unreasonable nor illegal.3 This decision was the first enun-

ciation of the "separate but equal" doctrine and predated the

celebrated 1896 Plessy v. Ferguson decision by 48 years.

The fight for equality reached its lowest point in 1854. Dred
Scott, a slave, sued for his freedom after his master took him to

the free territory of Minnesota and the free state of Illinois.4 The
case reached the United States Supreme Court and Mr. Justice

Taney delivered the opinion of the Court which said in part:

It is obvious that they were not ever in the minds of the

framers of the constitution when they were conferring

special rights and privileges upon the citizens of a state

in every other part of the union. 2

The decision was momentous. Slavery now had legal sanc-

tion. The wording of the decision clearly indicated that the Negro
was a separate class and that the framers of the Constitution

never had him in mind when they accorded rights and privileges

to citizens of the various states. This meant that, whether eman-
cipated or not, the Negro could not become a citizen by natural

rights. This was the low point in the Negro's quest for eventual

equality.5

A little more than eight years after the Scott decision,

President Abraham Lincoln signed the Emancipation
Proclamation to be issued on January 1, 1863, to free the slaves.

It proclaimed in part:

Whereas on the 22nd day of September, A.D. 1862, a

proclamation was issued by the President of the United

3Roberts v. City of Boston, 59 Mass. 198 (1849).
4Scott v. Sanford, 19 Howard 393 (1857).
5Harvey Wish, Society and Thought in Early America (New York: McKay

Publishing Company, 1950), p. 511.
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States, containing, among other things, the following, to

wit:

'That on the 1st day of January, A.D., 1863, all persons

held as slaves within any state or designated part of a

state the people whereof shall then be in rebellion

against the United States shall be then, thenceforward,

and forever free . . .

And by virtue of the power and for the purpose

aforesaid, I do order and declare that all persons held as

slaves within said designated states and parts of states

are, and henceforward shall be free . .
.'6

Thus, after nearly 250 years in America, legal citizenship for

Black Americans began January 1, 1863. The Thirty-eighth

Congress recognized that the newly established citizens needed
special assistance and created a bureau which became known as

the "freedmen's bureau."7

During the 244 years prior to the Emancipation
Proclamation Black Americans had virtually no formal
education. Many of the slave states had enacted laws which ex-

pressly prohibited slaves from even acting in a learned manner.
Some of these laws even prohibited slave owners from en-

couraging intellectual development of their slaves. Typical of

such laws was an act of 1831 in North Carolina which stated in

part:

That it shall not be lawful under any pretence for any
free negro, slave or free person of color to preach or

exhort in public, or in any manner to officiate as a

preacher or teacher in any prayer meeting or other

association; . . . and if any free negro or free person of

color shall be thereof dully convicted on indictment

before any court having jurisdiction thereof, he shall for

each offense receive not exceeding thirty-nine lashes on
his bare back; . . .

and in case the owner of any slave shall consent or con-

nive at the commission of such offence, he or she so of-

fending shall be subject to indictment, and on conviction

be fined in the discretion of the Court not exceeding one

hundred dollars.8

In 1875, Congress passed its first Civil Rights Act9 which
gave Black Americans the right "to the full and equal enjoyment

6U.S., Statutes at Large, XII, 1268 - 1269.

"Ibid., XIII, 507.
8Laws of North Carolina, 1831-1832, Chapter IV.
9U.S., Statutes at Large, XVIII, 335.

47



of the accommodations, advantages, facilities, and privileges of

inns, public conveyances on land or water, theaters and other

places of public amusement." Many states refused to recognize

the Civil Rights Act and the United States Supreme Court ruled

in 1883 that Congress had exceeded its power and virtually

eliminated the Act.

Following this decision several states enacted constitutional

amendments which effectively disfranchised the Negro. 10 The
lower Federal and State courts generally sustained state

segregation measures.

In 1896, the question of legality of "separate but equal" ac-

commodations was presented to the United States Supreme Court

in the Plessy v. Ferguson case. The case was initiated in 1892 in

Louisiana when Homer Plessy, a Negro, took a seat in a car

designated for whites. He was ordered to leave and upon refusing,

was taken from the train to jail. The issue presented to the

Supreme Court was whether the Louisiana law requiring

"separate but equal" accommodations denied equal protection of

the laws. In upholding the Louisiana law, Mr. Justice Brown in

delivering the majority opinion of the court declared in part:

We consider the underlying fallacy of the plaintiffs

argument to consist in the assumption that the enforced

separation of the two races stamps the colored race with

a badge of inferiority . . . The argument also assumes
that social prejudices may be legislated, and that equal

rights cannot be accured to the negro except by an enfor-

ced commingling of the two races. We cannot accept this

proposition . . .

... If one race be inferior to the other socially, the Con-
stitution of the United States cannot put them upon the

same plane. 11

The decision was not unanimous. Mr. Justice John Marshall
Harlan dissented widely from the majority of the Court in

eloquent language that was destined to be cited in later decisions.

We shall look at his dissent later in the paper.

The decision was a landmark. 12 It, in effect, legalized

separation of the races. Its implications were far-reaching. In

education, it gave the dual school system a legal foundation. In

due time, it came to mean, "separate but unequal."

The "separate but equal" doctrine was applied in some
states to non-whites as well as Negroes. An important case arose

in Mississippi involving the Chinese.

l0Paul Lewinson, Race, Class, and Party (New York: Oxford University Press,

1932), p. 260.
" Plessy v. Ferguson, 163 U.S., 537 (1896).
12The United States Congress might have inadvertently prognosticated the

decision in 1890 when it enacted the Second Merrill Act.
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A Chinese girl, Martha Lum, a native-born American, was
denied admittance to Mississippi's "white schools." She took ac-

tion against the school authority which eventually reached the

United States Supreme Court, Chief Justice Taft, in delivering

the opinion of the Court said in part:

Most of the cases cited arose, it is true, over the

establishment of separate schools as between white
pupils and black pupils; but we cannot think that the

question is any different, or that any different result can
be reached, assuming the cases above cited to be rightly

decided, where the issue is as between white pupils and
the pupils of the yellow race. The decision is within the

discretion of the state in regulating its public schools,

and does not conflict with the Fourteenth Amendment. 13

The decision strengthened the legality of separate schools.

Thus at the dawn of the great depression and a pending period of

great social change, the "separate but equal" doctrine reached its

apex in strength. The application of the doctrine by the several

states maintaining dual school systems based on race, projected a

dim prospect for the eventual achievement of equal educational

opportunity.

The Deterioration of the "Separate but
Equal" Doctrine

At the end of the second decade of the Twentieth Century,

the United States entered into a huge depression. Fortunes of

men and families were wiped out overnight with the crash of the

stock markets. In the early thirties, to be precise, 1932, the coun-

try elected a new national administration that proposed the en-

actment of many Federal programs to assist the poor and needy.

The philosophy of the new administration placed great emphasis
upon the responsibility of the Federal government to the in-

dividual. Partly because of conditions created by the depression.

Southern states accepted the national programs enacted by
Congress and that in turn compelled them to give more attention

to the "equality" part of the "separate but equal" doctrine. 14

Another important factor that was to play a major role later

was the liberalizing of the Supreme Court by the Roosevelt ad-

ministration. 15

In the year 1935, Donald Murray, a Negro graduate of

Amherst College applied for admission to the law school of the

l3Gong Lum v. Rice, 275 U.S. 78 (1927).
l4Gunnar Myrdal, An American Dilemma (New York: Harper and Brothers,

Publishers, 1944), p. 463.
l5Jeanette P. Nichols, Twentieth Century United States: A History (New York:

Appleton-Century, 1943), p. 361.
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University of Maryland. He was refused in accordance with

Maryland's segregation statutes, although he was duly qualified.

Murray went to the state court seeking relief on the premise that

Maryland provided no legal training for Negroes and that the

state could not satisfy the "separate but equal" doctrine by of-

fering him a scholarship to a law school outside the state. The
court granted him the writ ordering his admission to the law
school of the University of Maryland. Officials of the University

appealed the decision to the Maryland Court of Appeals. The
higher court affirmed the lower court's decision. 16

The Court declared that the provisions made by the

legislature of Maryland for Negroes, in effect, declared the law
school of the University of Maryland "appropriated to the white

students only." The Court said further that "compliance with the

Constitution cannot be deferred at the will of the state" and
"whatever system it (the state) adopts for legal education now
must furnish equality of treatment now."

This decision was very significant because it was a departure

from prior decisions. It was the beginning of a closer look at the

doctrine of "equality" by the courts in future litigation.

As a result of the Murray decision, there was an increase in

the number of cases in which Negroes sought equal educational

opportunity in graduate and professional schools in the Southern

states. 17 Then, too, the attitude of the country had been changing

to a more sympathetic view of the Negro's fight for equal

educational opportunity.

Since the Murray case was settled in a state court, it was not

binding on other states with segregation school laws. Thus, the

next step in the climb to equal educational opportunity was to get

a ruling from the United States Supreme Court. The wait was not

long; a case arising in Missouri presented this opportunity.

Lloyd L. Gaines graduated in 1935 from Lincoln University,

the Negro land-grant institution of the State of Missouri. Lincoln

University did not have a law school. Gaines applied for ad-

mission to the University of Missouri law school and was refused.

The refusal of Gaines by the University Registrar was based on
the statutes of Missouri18 which provided out-of-state aid for

Blacks who wanted courses offered by the University of Missouri

but not at Lincoln.

Gaines felt that the scholarship aid did not satisfy the re-

quirement of equal treatment. He sought a writ of mandamus
from the state circuit court and was refused. The Missouri

Supreme Court affirmed the lower court ruling and Gaines ap-

pealed his case to the United States Supreme Court. The Court

,6169 Md. 487.
l7Charles H. Houston, "Cracking Closed University Doors," in Fitzhugh L.

Styles, Negroes and the Law (Boston: Christopher Publishing House, 1937), p. 90.

^Revised Statutes, Missouri, 1929, II, 265-273.
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reversed the rulings of the lower courts holding that the provision

of opportunities beyond the jurisdiction of Missouri did not

relieve the state of its obligation to furnish equal opportunities

within the state. Chief Justice Hughes in delivering the opinion of

the Court, said in part:

We think that these matters are beside the point. The
basic consideration is not as to what sort of oppor-

tunities other states provide, or whether they are as good
as those in Missouri, but as to what opportunities

Missouri itself furnishes to white students and denies to

Negroes solely upon the ground of color. 19

On the basis of this ruling, out-of-state scholarships for the

purpose of satisfying the "separate but equal" doctrine, was in-

validated. Many hailed the decision as very significant because of

the Court's close look at substantial equality. The Court in this

decision set a high standard for satisfying the doctrine of

"equality." This decision had far-reaching effects on graduate

and professional education for Negroes. It was clear from the

Court's ruling that the legal foundation for out-of-state tuition

assistance for Negroes, to prevent them from attending white

graduate and professional schools within the affected states, was
completely erroded. The decision implied three possible paths for

Missouri and other similarly affected states to consider: (1)

establish an "equal" graduate or professional school for Negroes

within the individually affected states; (2) admit Negroes to the

respective white graduate and professional schools; or (3) ter-

minate graduate and professional education for both races.

Almost immediately after the Gaines case, the fight for equal

educational opportunity moved into another area of inequality,

discrimination in the payment of salaries to Negro and white

public school teachers. In 1940, Melvin O. Alston, a Negro public

school teacher, sought an injunction to restrain the Norfolk,

Virginia, Board of Education from making any distinction on the

basis of race in determining the salaries of public school teachers

in Norfolk. The case was dismissed in the United States District

Court. The case was then carried to the United States Circuit

Court of Appeals where the judgment of the lower court was
reversed. In speaking for the Circuit Court, Judge Parker said:

That an unconstitutional discrimination is set forth in

these paragraphs hardly admits of argument. The
allegation is that the state, in paying for public services

of the same kind and character to men and women
equally qualified according to standards which the state

itself prescribes, arbitrarily pays less to Negroes than to

white persons. This is as clear a discrimination on the

^Missouri ex rel. Gaines v. Canada, 305 U.S. 337 (1938).
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ground of race as could well be imagined and falls

squarely within the inhibition of both the due process

and the equal protection clauses of the Fourteenth

Amendment.20

An appeal to the United States Supreme Court was filed but

the Court refused to issue a writ of certiorari to review the case. 21

As a result of the Alston case several other cases for

equalization of teachers' salaries were initiated and settled

favorably for Negroes.

In 1946, Ada Louis Sipuel applied for admission to the

University of Oklahoma Law School, the only state-supported in-

stitution for legal training in Oklahoma. She was refused ad-

mission solely because she was a Negro. She petitioned the state

courts for relief but was refused a writ of mandamus. Upon ap-

peal to the United States Supreme Court, the state courts were

reversed.22

The case took two years in being finalized and the court or-

der reached the Oklahoma authorities exactly two weeks before

the second term of the law school was scheduled to open at Nor-

man. The Regents established a law school, January 17, 1948, at

Oklahoma City with a faculty of three white lawyers to teach

Miss Sipuel in rooms at the state capitol.23 Miss Sipuel refused to

attend because the "school" lacked accreditation.24 She peti-

tioned the United States Supreme Court for a writ of mandamus
to compel compliance with the Court's previous decision. The
Court's decision denied the writ because the majority of the

Justices felt that the Oklahoma trial court had not "departed

)

from mandate."
In what was to become a guideline in future court decisions,

Mr. Justice Rutledge delivered blistering dissent which said in

part:

Obviously no separate law school could be established

elsewhere overnight capable of giving petitioner a legal

education equal to that afforded by the state's long-

established and well-known state university law school.

Nor could the necessary time be taken to create such

facilities, while continuing to deny them to petitioner,

without incurring the delay which would continue the

discrimination our mandate required to and at once.

20Alston v. School Board of the City of Norfolk, 112 P. 24 992 (C. C. A. 4th

1940).
2, Ibid., 311 U.S. 693 (1940).
22Sipuel v. Oklahoma Board of Regents, 332 U.S. 631 (1948).

-'Harry Ashmore, The Negro and the Schools (Chapel Hill: University of

North Carolina Press, 1954), pp. 33-34.
24Walter A. White, A Man Called White (New York: The Viking Press, 1940).

pp. 144-148.

52



Neither would the state comply with it by continuing to

deny the required legal education to petitioner while af-

fording it to any other student, as it could do by ex-

cluding only students in the first-year class from the

state university law school.

Since the state courts' orders allow the state authorities

at their election to pursue alternative courses some of
which do not comply with our mandate, I think those or-

ders inconsistent with it. Accordingly, I dissent from the

Court's opinion and decision in this case.25

In 1946, Herman Sweatt's application for admission to the

University of Texas law school was not accepted. In petitioning

for relief in the state court, he received a state court order holding

that he was entitled to relief. However, the court granted the

state six months in which to build a law school substantially

equal to that of the University law school at Austin. The new in-

stitution26 was established on March 3, 1947. Sweatt continued to

fight his case for admission to the law school in Austin and in

1944 the United States Supreme Court agreed to hear it. The
Court rendered its decision in 1950. Chief Justice Vinson spoke
for a unanimous court and said in part:

What is more important, the University of Texas Law
School possesses to a far greater degree those qualities

which are incapable of objective measurements but

which make for greatness in a law school. Such qualities

. . . include reputation of the faculty, experience of the

administration, position and influence of the alumni,

standing in the community, traditions and prestige. It is

difficult to believe that one who had a free choice bet-

ween these law schools would consider the question

close.

The law school to which Texas is willing to admit
petitioner excludes from its student body members of the

racial groups which number 85% of the population of

the State and include most of the lawyers, witnesses,

jurors, judges and other officials with whom petitioner

will inevitably be dealing when he becomes a member of

the Texas Bar. With such a substantial and significant

segment of society excluded, we cannot conclude that the

education offered petitioner is substantially equal to

that which he would receive if admitted to the University

of Texas Law School.27

^Fisher v. Hurst, 333 U.S. 147 (1948), p. 52.

NOTE: In the interval between her two cases, Miss Sipuel married and became
Mrs. Fisher.

26Texas Southern University at Houston, Texas.
21'Sweatt v. Painter, 339 US. 629 (1950).
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This decision was a landmark in the quest for equality in

educational opportunites. It made it virtually impossible for any
newly established institution to be judged substantially equal to

an older established institution because of those intangible

"qualities which are incapable of objective measurements but

which make for greatness." Although the court did not rule on the

constitutionality of segregation in public education, it was ob-

vious that the net affect of the Sweatt v. Painter decision had
outlawed segregation in state-supported graduate and
professional education. The state of Texas petitioned the Court

for a rehearing but the petition was denied on October 9, 1950.28

In 1948, G. W. McLaurin applied for admission to the

University of Oklahoma Graduate School. He was refused ad-

mission because of the state segregation school laws. The United

States District Court held that the state had to provide education

for him as soon as it provided that education for others.29 The
Oklahoma legislature amended its laws to permit Negroes to at-

tend institutions of higher learning in the state, provided such

courses were unavailable in Negro schools. This instruction,

however, was to be given on a segregated basis. As a result,

McLaurin had to sit apart at a designated desk in an anteroom
adjoining the classroom; to sit at a designated desk on the mez-
zanine floor of the library, not to use the desks in the regular

reading room; and to eat at a different time from the other

students in the school cafeteria.30 McLaurin filed a motion for

relief which was denied by the District Court. He then appealed

to the United States Supreme Court. The Court again spoke

through Chief Justice Vinson and said in part:

We conclude that the conditions under which this ap-

pellant is required to resolve his education deprive him
of his personal and present right to the equal protection

of the laws.31

This decision established the principle that once Negroes
were admitted to a state institution, they had to be accorded the

same treatment and facilities as those accorded white students.

This principle was cited later on several occasions involving

similar cases.32 The trend of the Court in the Gaines, Sipuel,

Sweatt, and McLaurin cases made the burden of the states in

proving substantial equality under the "separate but equal" doc-

trine all but impossible to carry. The stage was now set to

28340 U.S. 846 (1950).
i9New York Times, September 30, 1948, p. 1.

^McLaurin v. Oklahoma State Regents, 339 U.S. 637 (1950).

™Ibid.
32Thurgood Marshall, "An Evaluation of Recent Efforts to Achieve Racial In-

tegration in Education through Resort to the Courts," The Journal of Negro
Education (Summer, 1952), pp. 316-327.
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challenge directly the "separate but equal" doctrine as it had
been applied to education.

The Fall of the "Separate but
Equal" Doctrine

By the fall of 1952 four cases had reached the United States

Supreme Court on appeals from Negroes. These cases originated

in Kansas, Virginia, South Carolina, and the District of Colum-
bia. A fifth case had reached the Court on an appeal from the

State of Delaware. The five cases were argued together before the

Court in December, 1952. The attorneys for the National

Association for the Advancement of Colored People challenged

segregated schools in such a fashion that the Court could not

avoid re-examining the "separate but equal" doctrine as it ap-

plied to education.33

On May 17, 1954, Chief Justice Warren delivered the

unanimous opinion of the Court. He said in part:

In approaching this problem, we cannot turn the clock

back to 1868 when the Amendment was adopted, or even

to 1896 when Plessy v. Ferguson was written. We must
consider public education in the light of its full develop-

ment and its present place in American life throughout

the Nation. Only in this way can it be determined if

segregation in public schools deprives these plaintiffs of

the equal protection of the laws.

We come then to the question presented: Does
segregation of children in public schools solely on the

basis of race, even though the physical facilities and
other 'tangible' factors may be equal, deprive the

children of the minority group of equal educational op-

portunities? We believe that it does.

We conclude that in the field of public education the

doctrine of 'separate but equal' has no place. Separate

educational facilities are inherently unequal. Therefore,

we hold that the plaintiffs and others similarly situated

for whom the actions have been brought are, by reason of

the segregation complained of, deprived of the equal

protection of the laws guaranteed by the Fourteenth
Amendment. This disposition makes unnecessary any
discussion whether such segregation also violates the

Due Process Clause of the Fourteenth Amendment.34

•"Ashmore, op. cit, pp. 95-108.

™Brown v. Board of Education, 347 U.S. 483.
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The Brown case was binding on the Kansas, South Carolina,

and Virginia cases:

The District of Columbia case (Boiling v. Sharpe) was
argued on the basis of the Fifth Amendment since the Fourteenth

Amendment applies only to states. In its decision in the Boiling v.

Sharpe case, the Court unanimously declared in part:

In view of our decision that the Constitution prohibits

the states from maintaining racially segregated public

schools, it would be unthinkable that the same Con-

stitution would impose a lesser duty on the Federal

Government. We hold that racial segregation in the

public schools of the District of Columbia is a denial of

the due process of law guaranteed by the Fifth Amend-
ment to the Constitution.35

With these rulings the United States Supreme Court ended
over a century of litigation, beginning with Roberts v. Boston

(1849) and ending with Boiling v. Sharpe (1954). The real

meaning of the 1954 decisions was that segregation in public

education no longer had legal foundation under our Constitution.

The Court recognized that social conditions built up over the

years could not be overturned on short notice. Thus the Court did

not decree immediate compliance to give the affected school

systems time to make adjustments.

The May 17, 1954 decision of the United States Supreme
Court did not specifically include public higher education but it

was not long thereafter that the ruling was made applicable in

this area. Some of the states which had resisted the integration of

their facilities, now enunciated new policies for these facilities

complying with the Court's decision.36 However, it was not until

1956 that the Court itself applied the May 17, 1954 decision to

public higher education. The case involved the University of

North Carolina and three Negro youths.

Upon presenting the necessary credentials required by the

University of North Carolina for admission to the undergraduate
division, the three Negroes were informed that the University ac-

cepted only Negroes desiring graduate and professional programs
not offered at one of the Negro state colleges. The applicants

petitioned the Federal District Court for relief. The District Court
ruled on January 6, 1956 that the "reasoning" of the May 17,

1954 Brown decision was binding on public higher education. The
Court said further that the reasoning "applied with greater force

to student of mature age in the concluding years of their formal

^Boiling v. Sharpe, 347 U.S. 497 (1954).
36F. D. Moon, "Higher Education and Desegregation in Oklahoma," The Jour-

nal of Negro Education (Summer, 1958), pp. 300-301.
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education as they are about to engage in the serious business of

adult life."37

The University appealed the decision and on March 5, 1956,

the United States Supreme Court affirmed the lower court's

judgment.38 This case in effect, removed all doubts concerning the

scope of the May 17, 1954 decision.

Although most of the affected states recognized that Brown v.

Board of Education was the "law of the land," it became
necessary for President Dwight D. Eisenhower to send Federal

troops to Little Rock, Arkansas in September, 1958 because the

state was unwilling to guarantee Federal rights.39 Similarly, it

became necessary for President John F. Kennedy to send Federal

troops to Mississippi and Alabama to carry out the orders of the

Courts.40

Recognizing that only equality of opportunity would heal the

wounds brought about the three and one-half centuries of

hypocrisy, President Kennedy told the Congress:

Therefore, let it be clear, in our own hearts and minds,

that it is not merely because of the Cold War, and not

merely because of the economic waste of discrimination,

that we are committed to achieving true equality of op-

portunity. The basic reason is because it is right.41

In proposing legislation to Congress in what was to become
the Civil Rights Act of 1964, he said in part:

We face, therefore, a moral crisis as a country and as a

people. It cannot be met by repressive police action. It

cannot be left to increased demonstrations in the streets.

It cannot be quieted by token moves or talk. It is a time

to act in the Congress, in your state and local legislative

body, and above all, in all of our daily lives.

It is not enough to pin the blame on others, to say this is

a problem of one section of the country or another, or

deplore the fact that we face. A great change is at hand,
and our task, our obligation, is to make that revolution,

that change, peaceful and constructive for all.42

*7Race Relations Law Reporter, I (February, 1956), 115-118.

™Board of Trustees of the University of North Carolina, et al v. Leroy Ben-

jamin Fressler, Jr., et al, 350 U.S. 979 (1956).
39Jack Greenberg, Race Relations and American Law (New York: Columbia

University Press: 1959), pp. 70-71.
40Harry Golden, Mr. Kennedy and the Negroes (New York: World Publishing

Company, 1964), pp. 49-53.

41 Mr. Kennedy's Message to Congress, February 28, 1963. See Boston Globe,

March 1, 1963.
42Mr. Kennedy's radio and television address to the Nation on June 11, 1963.

See Boston Globe, June 12, 1963.
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Mr. Kennedy did not live to see his proposed legislation

become law, because of an assassin's bullets on November 22,

1963. The new President, Lyndon B. Johnson, in his first address

to a joint session of Congress urged:

No memorial, oration, or eulogy could more eloquently

honor President Kennedy's memory than the earliest

possible passage of the Civil rights bill for which he

fought so long. We have talked long enough in the coun-

try about civil rights. We have talked for one hundred

years or more. It is time now to write the next chapter—
and to write in the books of law. John Kennedy's death

commands what his life conveyed — that America must
move forward.43

On July 2, 1964, the President of the United States signed

into law, Public Law 88-352, known as the Civil Rights Act of

1964. Under Title IV, 44 the Commissioner of Education was to

report to the President and the Congress within two years of the

enactment of the Title IV concerning the lack of availability of

equal educational opportunities for individuals by reason of race,

color, religion, or national origin in public educational in-

stitutions at all levels in the United States, its territories and
possessions, and the District of Columbia.

In 1965, a gigantic step was taken forward with the passage

of the Higher Education Act of 1965. Title III of the act was
aimed specifically at institutions of higher education with poten-

tial for greatness but lacking the necessary resources to realize

their potential. The wording of the title was in part:

Sec. 301. (a) The purpose of this title is to assist in

raising the academic quality of colleges which have the

desire and potential to make a substantial contribution

to the higher education resources of our Nation but
which for financial and other reasons are struggling for

survival and are isolated from the main currents of

academic life, and to do so by enabling the Com-
missioner to establish a national teaching fellow

program and to encourage and assist in this establish-

ment of cooperative arrangements under which these

colleges may draw on the talent and experience of our
finest colleges and universities, and on the educational

resources of business and industry, in their effort to im-

prove their academic quality.45

4;!Mr. Johnson's address to a joint session of Congress, November 27, 1963. See
Boston Globe, November 28, 1963.

"U.S., Statutes at Large, LXXVIII, 246-247.

«U.S., Statutes at Large, LXXIX, 1219.
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The title was designed to bring to Black Americans through
the Black College, a new myriad of education opportunites. Most
educators felt that it represented another big step in the legal

quest for equal educational opportunity.

Although desegration of schools has been achieved at least

moderately in most states, it is still a step-by-step process which
operates only by court fiat. During the past six years, the United
States Supreme Court has had to eliminate several major ob-

stacles designed to legally circumvent the 1954 Brown v. Board of

Education decision. In its Green v. County School Board 46

decision, the delaying tactic of "freedom of choice" was struck

down by the Court. In its Alexander v. Holmes*1 decision, the

delaying tactic of "all deliberate speed" was eliminated by the

Court. In its Charlotte-Mecklenburg Board of Education v.

Swann, et al., 4S the Court gave legal sanction to the use of busing

and "bizarre" remedial measures if necessary to bring about
desegregation.

Conclusion
In the thirty-eight years since the Murray decision of 1935,

the decisions of the Courts have completely changed the scope of

educational opportunities for Black Americans. Within this

period almost all legal barriers prohibiting Negroes from en-

joying the same educational opportunities afforded white

students, were removed. In trying to circumvent various decisions

of the Court, the affected states strengthened greatly, their Negro
institutions of higher education. Where meager support of these

institutions had been a fact of life, the decisions of the Court in-

directly stimulated increased appropriations, improved facilities,

expanded vertically and horizontally course offerings, and
changed attitudes toward the institutions from that of indif-

ference to that of great concern.

The legal quest for equal educational opportunity continues

in the 1970's which is complicated by the growing number of

Black Americans who are exhibiting "second thoughts" about the

merits of desegregation. Many Blacks have become discouraged

and frustrated by the callousness shown by some Whites when the

schools were desegregated in the mid-sixties. This feeling of

despair has been reinforced by the deliberate phasing out of

Black administrators, Black teachers, and Black institutions.

This diabolic pattern has changed many Black advocates of in-

tegration in the first decade following Brown v. Board of
Education to supporters of the concept of the all-black school

controlled by the black community. Such schools, they contend,

^Green v. County Board of Education, 391 U.S. 438 (1968).
47Alexander v. Holmes County Board of Education, 396 U.S. 19 (1969).
4SThe United States Law Week, pp. 4445-4446 (April 20, 1971).
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will create the awareness necessary for the attainment of racial

pride, racial identity, and dignity.49

At the time of this writing, it appears that those who are in

the forefront of the battle for equal educational opportunities for

Blacks must come to grips with several questions which are fun-

damental to progress in the 1970's. Among these are:

1. Is integration really a "no win" policy for Blacks?

2. Can integration be equated with disintegration of

Blacks as a future force in American life?

3. Is integration really the road to full equality for

Blacks in all walks of American life?

4. Are the fruits of integration worth the pains which
must be endured to achieve it?

5. Is integrated education necessarily equal education?

While there are abundant empirical data available to sup-

port any position one chooses to take, the writer reminds the

reader that Blacks have much bitter experience and knowledge of

the meager and calamitous fruits of a separated society. It is not

necessary for Blacks to walk that road again to find out where it

ends. Adequate money for education has always been in the white

community. When White students attend Black institutions,

money, somehow, always follows. It is not difficult, then, to see a

lot of truth in the popular supposition that "the money goes

where the White students go." And there is no reason why Whites
should not go to Black institutions just as Blacks go to White in-

stitutions because integration must be a two-way boulevard. The
writer also reminds the reader of the veracity of the Ciceronian

principle expounded at the beginning of this paper — ignorance

of history will keep you a child always.

While the debate continues, the writer urges each concerned

American to ponder the eloquent dissent of Mr. Justice John
Marshall Harlan in Plessy v. Ferguson when he said in part:

But in view of the Constitution, in the eye of the law,

there is in this country no superior, dominant, ruling

class of citizens. There is no caste here. Our Constitution

is color blind, and neither knows nor tolerates classes

among citizens. In respect of civil rights, all citizens are

equal before the law. The humblest is the peer of the

most powerful. The law regards man as man, and takes

no account of his surrounding or his color when his civil

rights as guaranteed by the supreme law of the land are

involved. It is, therefore, to be regretted that this high

49Jack Greenberg, "The Tortoise Can Beat The Hare," Saturday Review,

February 17, 1968, p. 57.
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tribunal, the final expositor of the fundamental law of

the land, has reached the conclusion that it is competent
for a State to regulate the enjoyment by citizens of their

civil rights solely upon the basis of race.

In my opinion, the judgment this day rendered will, in

time, prove to be quite as pernicious as the decision

made by this tribunal in the Dred Scott case.50

In conclusion, if we keep the faith, we shall overcome.

50Plessy v. Ferguson, op. cit, pp. 559-561.
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